Comments for the Record

AAF Safeguarding and Securing the
.’ Open Internet Comments

JEFFREY WESTLING | DECEMBER 14, 2023

COMMENTS OF JEFFREY WESTLING

|. Introduction and Summary

The Federal Communications Commission’s Notice of Proposed Rulemaking| 1] classifying broadband as a
Title 11 telecommunications service exceeds congressionally granted authority and will not serve the goals the
Commission outlines. First, the Commission claims that reclassification is necessary to ensure Internet
openness, but the Internet ecosystem is open and vibrant under the light-touch framework historically used to
regul ate broadband. Second, the Commission claims that reclassification is necessary to safeguard public safety
and national security, but Title |1 reclassification will lead to less investment, harming both national security and
public safety. Thislower investment will also limit access to quality, high-speed broadband networks, another
goal of the Commission.

The question of broadband classification is fundamentally one of legal interpretation. Congress never explicitly
granted the FCC the authority to regulate broadband as a utility, as the definition for telecommunications service
was written in 1934 and designed for services such as voice telephony that utilize the publicly switched network
system. The FCC cannot regulate broadband as a utility until Congress grantsit the authority to do so.

II. Title Il Classification Isn’t Necessary to
Protect an Open Internet

The Commission cites Internet openness as a primary justification for broadband reclassification and the
adoption of specific rules under that authority regulating how broadband providers can manage traffic.[2] This
logic fails on two accounts. First, the Internet has remained open under the Commission’ s light-touch
framework adopted in 2017. Second, allowing providers control over traffic incentivizes innovations in market
practices that improve the quality and variety of services available to consumers.

A. THE INTERNET REMAINS FREE AND OPEN BECAUSE
BROADBAND PROVIDERS LACK AN INCENTIVE TO DEGRADE
CUSTOMER SERVICE
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The Commission primarily argues that the need for Title I1-based open Internet rulesis to promote innovation
and free expression, but the Internet has remained free and open, with no consumer-harms stemming from the
FCC'sRIF order occurring in the last six years.

Broadband providerslack afinancial incentive to degrade their customers’ service. Broadband is more
competitive than ever, especialy when considering the convergence of technologiesto provide all-in-one
services to consumers. Cable, fiber-to-the-home, fixed wireless, and even LEO satellite constellations (that are
quickly densifying their networks and making equipment more accessible to consumers)| 3] compete for fixed
service, while mobile providers must compete with traditionally fixed providers offering mobile servicesto their
consumers using amix of commercial wireless networks, licensed local networks, and unlicensed hotspots.[4] If
a consumer doesn’t like the service a company provides, more than ever the consumer can seek alternatives.

With thisincreased competition and lack of incentives to engage in anticompetitive practices, the hyperbolic
claims from 2017 never came to pass. Americans do not get tweets “one word at atime.”[5] The “Internet as we
know it” never collapsed and still operates asit did before the RIF order went into effect.[6] And yet, the NPRM
asserts that without Title 11, the open Internet would be in jeopardy, while providing no evidence.

In favor of Title I, proponents often cite the example of the Santa Clara firefighters. In 2018, firefighters from
the Santa Clara Fire Department were responding to the Mendocino wildfire when the increase in data traffic
caused the firefighters to hit their data cap, resulting in the throttling of their service.[ 7] While Verizon did have
apolicy to lift data caps in such situations, the policy wasn't properly applied. The situation had nothing to do
with network neutrality, however, and no actions by Verizon would have violated the 2015 order.[ 8] In short,
the Santa Clara Fire Department had purchased a data plan that didn’t suit their needs asit did not provide
enough data.| 9] Proponents claim that this type of incident shows the need for Title 11 authority to better

regul ate these situations to address public safety, an issue addressed infra, but clearly Internet openness had
nothing to do with the issue.

Finally, some proponents of Title 11 point to state laws to argue that industry would engage in anticompetitive
behavior if not for the restrictions imposed by the states. First, broadband providers didn’t engage in such
behavior before the state laws went into effect, so it is unclear why these laws now restrain behavior that would
otherwise occur. Second, if the laws do in fact protect Internet openness, then afederal regulation is
unnecessary as states have already resolved the concerns.

B. TRAFFIC DIFFERENTIATION BENEFITS CONSUMERS

As explained above, broadband providers do not have an incentive to block or throttle traffic to consumers that
would degrade their experience. Hence, there have been no cases where Title 11 classification would prevent
harm to consumers. But Title |1 classification could actually cause harm to consumers by limiting how
broadband providers prioritize traffic flows and implement data usage policies.
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Applications have different needs. A video-on-demand service, for example, needs enough bandwidth to buffer
the video, but doesn’t need the low latency or high stability connection that a live-video service would need due
to the ability to buffer the video. If a person is watching a'Y ouTube video and the download speed drops
temporarily, the consumer may not see a disruption of the service. A live Twitch stream, however, may not need
significant bandwidth but poor latency or speed can cause stuttering and frame drops. Title Il classification
would allow the FCC to essentially prohibit the provider from adequately managing its network in away that
ensures consumers get the services they need.

For example, many Title |1 proponents criticize zero-rating, the practice by which a broadband provider enters a
deal with an application to allow users to access the application without the data transmitted counting towards
existing data caps. This practice, however, benefits consumers and promotes an open Internet. First, applications
can use zero-rating to help bring in new customers, enhancing the value of the product and providing revenues
to defray the investment for additional innovation.| 10] Second, zero-rating can lower the cost to subscribe to
broadband and actually use services to communicate, especially globally where some 2.5 billion people have
access to broadband but choose not to subscribe.[ 11] Finally, zero rating can lead to more efficient use of
networks, especially if the zero-rated services use fewer bits than a non-zero rated version.[ 12| With zero-rated
services, consumers gain more options, at lower costs, than they would otherwise.

Essentially, the FCC argues that efficiencies created by practices like zero-rating and network dlicing[ 13] to
enhance consumer experience don’t actually protect free speech online, and only government control can protect
consumers. But thisis the exact opposite of the truth; the free market protects Internet openness because that is
what consumers want. Broadband providers serve their customers needs, and applications can work with
providers to enhance the experience. A command-and-control approach, meanwhile, would lessen the incentive
to make these types of changes, ultimately leaving consumers with fewer options, and a worse quality of service
overall.

lIl. Title Il Isn’t Necessary to Protect National
Security or Public Safety

The current regulatory framework has protected an open Internet, and no evidence has arisen suggesting
reclassification would prevent anticompetitive behavior. Therefore, the FCC also asserts public safety and
national security as justifications for reclassification, moving away from the original point of net neutrality that
primarily justified reclassification in 2015.[ 14| While the Commission should ensure that broadband networks
support public safety and national security, the NPRM largely ignores the benefits of investment to both issues.

A. TITLE Il CLASSIFICATION HARMS BROADBAND INVESTMENT

Going back as far as 1998, the FCC has conceded that a heavy-handed approach would harm infrastructure
investment: “As an empirical matter, the level of competition, innovation, investment, and growth in the
enhanced services industry over the past two decades provides a strong endorsement for such an approach [Title
| regulation].”[15] And indeed, the evidence backs this up.

According to new research from the Phoenix Center, the FCC's Title Il regulatory approach reduced invest by
around 10% below expected over the last decade, led to areduction of total employment by 195,600 jobs, and
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reduced GDP by $1.45 trillion over ten years.[ 16] This new research builds on previous studies that shows a
reduction in infrastructure investment in comparison to the expected investment, and that the spending reduction
began in 2015 before the order could be fully implemented.[ 17] In 2017 alone, for example, the capital
investment was $10.7 billion below the forecast for what investment would have been absent Title 1
reclassification, though only $3.1 billion below the linear trend.| 18] The Phoenix Center also accounted for
more broad infrastructure investment in the economy in another analysis, finding a* negative and statistically
significant effect on investment resulting from the implementation of Title 11 regulation in the 2015 Open
Internet Order.“[19]

Unlike other studies that simply show the change in investment, the Phoenix Center shows that investment was
below an expected level, but even to the extent the Commission looks at raw numbers, broadband investment
drastically increased after the FCC went back to a Title | approach in 2021, with $86 billion invested in 2021
and an average of $81.55 billion since 2018 (compared to the $76.4 billion from 2015-2017).[ 20|

B. INCREASED INVESTMENT UNDER TITLE | PROMOTES
PUBLIC SAFETY

Connectivity promotes public safety.[21] If a network lacks the capacity to transmit traffic during times of
increased demand, lives can be lost.[ 22] To the extent that the Commission seeks to promote public safety, it
should consider how the decrease in investment will negatively affect safety.

First, and most important, enterprise services relied on by many public safety entities are not

telecommuni cations services because they are not mass marketed, meaning reclassification would not impact
the plans subscribed to by those entities.[ 23] For example, if the Commission establishes an open Internet rule
that prohibits the throttling of traffic, the rule would not affect the ability of a provider of the enterprise service
from throttling or blocking service to an enterprise customer like alocal fire department. While this may sound
concerning, allowing the provider to tailor the network to ensure reliability for the enterprise customers alows
for increased flexibility and security in times of crisis. Regardless, reclassification wouldn’t impact these plans,
so the majority of public safety uses would not benefit from reclassification, even if reclassification did provide
some net benefit to public safety generally.

Second, the FCC’ s proposed rules banning blocking, throttling, and paid prioritization will not promote public
safety more generally. The NPRM cites the Mozilla decision to explain that “any blocking or throttling of
[safety officials'] Internet communications during a public safety crisis could have dire, irreversible results.” [ 24]
Taking amoment to ignore the fact that no broadband provider would knowingly block or throttle the traffic of
public safety officials during a crisis, the description from the Mozilla court hits on an important broader point:
If abroadband network fails during times of crisis, lives can be lost.

This argument supports the current framework, however, not a Title 11-based regime where the FCC oversees
broadband networks. As explained above, under a Title | regime, broadband investment increases because
providers can see alarger return on investment. Thisincreased investment leads to improvements along three
facets. coverage range, capacity, and reliability.

Increased coverage range means more consumers and responders can access critical, potentially life-saving

information. For example, in 2015 wildfires spread across rural Washington, and many residents and responders
lacked broadband connectivity to receive up-to-date news.| 25] In 2021, however, Comcast announced a $7.5
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million investment to expand broadband service to an additional 1,600 homesin the affected area.| 26] Asthese
kinds of investments continue, more areas of the country will be connected, meaning more Americans can get
up-to-date information in the event of an emergency.

Likewise, bandwidth is critical during times of crisis as networks see a spike in traffic. More than ever, firms are
investing in high-bandwidth applications that require high-bandwidth networks. During times of crisis,

increased traffic using these high-bandwidth services can cause congestion and service disruptions. Increased
investment in broadband networks leads to higher capacity networks, as broadband bandwidth has drastically
increased on average in recent years. 27| And during the pandemic, United States networks operated with little
interruption for users, differing from Europe which required some throttling of services such as Netflix to
address congestion.| 28] Embracing a Title |1 approach and lowering investment will likely limit the increase in
bandwidth, harming public safety.

Finally, networks need to remain operational, even in times of disaster, and thus broadband providers have
invested in the reliability of their networks.[29] A Title Il approach would give the FCC more authority to

regul ate the safety features of networks, but broadband providers would have less incentive to make reliability
investments if the potential return on that investment is limited and if they cannot use that reliability as a means
for differentiating their product from their rivals.

Taken together, increased investment leads to more coverage in unserved areas, increased bandwidth during
times of increased network use, and increased reliability when potentially dangerous events do occur. The
Commission and the courts are right to identify public safety as akey consideration when evaluating how to
regulate broadband, but the Commission shouldn’t lose sight of the benefits that the increased investment
stemming from Title | classification provides.

C. INCREASED INVESTMENT UNDER TITLE | PROMOTES
NATIONAL SECURITY

The Commission also cites heavily to national security as ajustification for Title Il regulations.[30] Again,
however, the NPRM ignores important national security implications of reducing investment in broadband
networks. In addition, the FCC has addressed broadband security issues under existing authority, and where
more authority is needed Congress should fill the gap.

. Increased Investment Helps the United States
Outcompete International Rivals

The Commission cites to Section 214 to argue that Title |1 is necessary to ensure American networks remain
uncompromised.| 31] Yet the NPRM largely ignores the larger geopolitical implications of a Title I1-based
approach and the growing race with foreign adversaries such as Chinato lead the world in broadband
infrastructure and investment.

The hands-off approach to broadband regulation allowed U.S. firms at the application layer to far exceed rivals.
The Internet economy now constitutes over 10 percent of the nation’s gross domestic product, and has created 8
million jobs.[32] In terms of market capitalization, 60 of the largest 100 technology firms are U.S. firms.[ 33]
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This gives the United States an advantage over international rivals, but reclassifying broadband under Title 1
could jeopardize this growth.| 34] China has made state investments in broadband networks and can subsidize
the manufacturing and distribution of its equipment.| 35] If the United States falls behind, the next generation of
applications will develop overseas, meaning geopolitical rivals will obtain the benefits of moving first.[36] The
Commission can take numerous steps to incentivizing further expansion and growth of America' s broadband
industry, but the most obviousisto continue the Title | approach that has led to the significant investment in
American networks.

Further, to the extent that the Commission is worried about compromised equipment in U.S. networks, a
deregulatory environment could make it more profitable to choose higher quality infrastructure. Broadband
providers will choose to install equipment that will maximize profit, and often times that will include potentially
compromised equipment from firms with ties to foreign governments.| 37| But firms likewise balance the risk
against potential returns, and in an already risk-heavy environment, the firm may have no choice but to take the
riskier option because it is the only path to profitability. If, instead, the firm has alarger potential return, they
can more freely limit that risk by choosing higher-quality, more secure equipment. Though not always the case,
making an investment more appealing to providers could decrease the risk that providers will use cheaper,
compromised equi pment.

I. Congress Should Fill Security Gaps

In cases where broadband providers either pose a security risk or use equipment that poses such risk, the FCC
has already taken stepsto limit harms under the Title | approach. In cases where more authority is needed,
Congress can fill the gaps as necessary.

In 2019, the FCC adopted the Protecting Against National Security Threats Order, which barred the use of
universal service support to purchase, obtain, maintain, improve, modify, or otherwise support any equipment or
services produced or provided by a company posing a national security threat to the integrity of communications
networks or the communications supply chain.[38] Asapart of this order, the Commission designated Huawei
and ZTE as national security threats for the purposes of the rule, effectively prohibiting firms trying to connect
the most difficult to reach places from using the cheaper Huawel and ZTE equipment. While not an outright

ban, the FCC had existing tools under the Title | approach to address potential security risks and used these
tools effectively to target specific harms.

Congress went further in passing the Secure and Trusted Communications Networks Act of 2019.[39] The law
allows the Commission to identify firms that posed a threat to national security and ban the use of their
equipment in American networks. Thisis how the process should work: The Commission can use existing
authority to address potential harms, and Congress can grant the Commission more authority as necessary. If
future cases require additional Commission authority, Congress can again step in to fill any regulatory gaps.

V. Congress Is the Appropriate Body to
Impose Open Internet Rules

Finally, unlike previous iterations of this debate, the Commission must seriously consider its authority in the
context of the major questions doctrine 40| as emphasized in West Virginia v. Environmental Protection Agency.
[41]
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By shifting away from a market-based regulatory regime endorsed by Congress to a utility-style regime
designed for utility telephone networks, the FCC would raise the exact political and economic issues that the
Court worries about. The Commission should not reclassify broadband without clear authority from Congress.

A. ECONOMIC OR POLITICAL SIGNIFICANCE

The major questions doctrine begins with a basic threshold question: Does the regulation deal with an issue of
major economic or political significance? The proposed rulesin the NPRM clearly do both.

Regarding economic significance, in West Virginia, the Court explained that the EPA’ s rule would
“substantially restructure the American energy market,” amajor economic impact, by limiting the number of
coal plantsthat could operate. This would fundamentally restructure the United States' energy market.[42] As
the Court explains, “We aso find it * highly unlikely that Congress would leave’ to ‘agency discretion’ the
decision of how much coal-based generation there should be over the coming decades’ when Congress simply
gave the EPA the authority to mandate emission reduction technologies that wouldn’t fundamentally change the
nature of energy production.[43] While the decision focused primarily on the radical departure from existing
policy, the majority clearly saw the shifting of energy production sources through an economic lens.

The FCC’ s rules would have just thisimpact. As explained above, reclassification decreases broadband
investment by up to $40 billion annually. But even beyond the investment effects, reclassification would allow
the FCC to impose a variety of utility-style regulations, such as price controls[ 44| and privacy standards.|45]
These regulations would lower potential revenue, and as potential revenue decreases, broadband providers
would likewise have less incentive to invest in expanding and improving coverage for their users. The economic
impact doesn’t stop at broadband alone, and services such as video conferencing, online gaming, and even basic
online shopping could be affected if broadband networks do not receive the investment necessary.

Network neutrality rules and broadband classification aso have major political significance, the second
consideration of the doctrine. The Commission has noted the significant public attention paid to thisissuein
past years, as pundits, celebrities, and everyday Americans raised their concerns about their accessto the
Internet. In fact, Republican FCC commissioners received death threats when reclassifying broadband in 2017,
|46] and the vote on the item was delayed due to a bomb threat at the FCC.[47]

B. AGENCY EXPANSION OF AUTHORITY

The West Virginia case goes beyond these two basic concerns and looks at three main considerations when
determining if aregulation raises amajor question.

First, courts must look at transformative expansion of its regulatory authority in along extant statute. The Court
explained that Congress empowered the EPA to consider emission-reducing technologies, but it did not grant
the EPA broad authority to determine which types of power sources generators could use. The statute had never
been used in such away and was a major departure from existing interpretations. Likewise, Title Il of the
Communications Act was designed to regulate public switched telephone networks (legacy telephone networks)
inwhich individual companies had inherent monopolies on the local telephone service. While early Internet
connections originally operated over telephone networks, broadband networks quickly moved beyond this
model and providers developed their own rival networks. The treatment of broadband providers as common
carriers would ignore this history by interpreting the definition of telecommunications services beyond what
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Congress could have possibly intended when defining the term. Worse, as an amicus brief by TechFreedom has
explained, reclassifying broadband as a Title 11 service “ opens the door for the FCC to impose common carriage
regulation on any services that connect to the Internet using public IP addresses’ such as “Vol P services that do
not interconnect with the telephone network” and “equivalent voice chat function built into other services, such
as real-time, multiplayer gaming.” [48] Classification of broadband asaTitle |1 service would not only
fundamentally shift the regulation of broadband in the country, but also justify the regulation using authority in
a classification designed for tel ephone networks.

Second, in West Virginia, the EPA found authority for its rulemaking in an ancillary provision that had rarely
been used in the preceding decades.| 49] While the Commission does have authority to reclassify services,
Congress has often stepped in to update the law when new technologies arise.[50] While the FCC can and often
does classify new services and technologies, it rarely classifies anew service asaTitle 11 service without some
connection to the telephone networks. Nevertheless, the FCC discovered that it could ssmply stretch the
definition of telecommunications service to include broadband providers, despite never making such an
expansive reading of the statute in the past.

Finally, just asin West Virginia, congressional inaction on broadband reclassification suggests that it never
intended for the Commission to treat broadband as a common carrier service. In the EPA’s case, Congress
consistently rejected proposals to amend the Clean Air Act to create such a program or similar measures such as
acarbon tax.[51] Similarly, Congress has repeatedly rejected calls to reinstate the 2015 Open Internet Order or
reclassify broadband asaTitle Il service. Further, specific legislation to impose network neutrality regulations,
even outside of the Title Il context, has repeatedly failed despite some bipartisan support for such an approach.
[52] If Congress believes broadband should be regulated like utility telephony, it can choose to reclassify
broadband as a matter of law. It hasn’t done that, and thus agency action to reclassify broadband would ignore
congressional intent.

C. CONGRESS DIDN'T CLEARLY AUTHORIZE THE FCC TO
REGULATE BROADBAND AS A COMMON CARRIER

Even assuming a reviewing court determines broadband classification and/or net neutrality rules present a major
guestion, the FCC could still receive deference if it can point to “clear congressional authorization” to regulate
in that manner.[53] Unfortunately for the Commission, it lacks that authorization.

In West Virginia, the Court explicitly rejected a broad reading of “application of the best emission
reduction...adequately demonstrated” in part because reading into the statute things that aren’t there could allow
the agency to consider almost any rulemaking, no matter how tenuous its authority to do so. Asthe Court
explains, “just because a cap-and-trade ‘ system’ can be used to reduce emissions does not mean that it isthe
kind of system of emission reduction referred to....”[54] Similarly, the FCC points primarily to Section 706, a
provision that simply directs the FCC encourage the deployment of broadband services by removing barriersto
deployment.|55] The Commission also cites its general authority over telecommunications services to support
its conclusion that it can regul ate broadband as a common carrier, but thisignores that Congress designed Title
Il for telephony and services that use the telephone network to deliver voice communications and not
broadband. Congress did not expect the FCC to start qualifying every new technology as a telecommunications
service.

Further, when Congress makes clear its intent in other areas that contradict the reading, there is reason to
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believe Congress didn’t intend to give the agency authority to interpret the provisionsin the way it has. West
Virginia highlights that Congress went “out of itsway” to amend the statute to allow states to meet standards
through a cap-and-trade system but “not a peep was heard from Congress about the possibility atrading regime
could be installed under 8111.”[56] Likewise, Congress considered the FCC'’ s role in promoting broadband
deployment in Section 706(b), but the statute never mentioned regulating broadband as a utility, and instead
limited the FCC'’ s authority to incentivizing broadband deployment through removing barriers and promoting
competition.

V. Conclusion

The Commission should not adopt the proposed rules in the NPRM. The hands-off approach to broadband
regulation has led to arobust internet ecosystem and high-speed, reliable networks. Reversing course now
would jeopardize these devel opments and fail to achieve the goals of the Commission.
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