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Overview

The Action Plan on Base Erosion and Profit Shifting (BEPS) is a sweeping initiative by the Organization for
Economic Cooperation and Development (OECD) designed to reduce the ability of multinational firmsto lower
overall taxation by shifting profitsto low-tax jurisdictions. Despite its complexity — full implementation would
require changesin law in 31 countries and modification to some 3,000 tax treaties — BEPS is advancing quickly.
Even if U.S. policymakers do not incorporate BEPS guidelinesinto U.S. tax law, changesin other countries
could have large implications for U.S.-based multinational corporations.

Introduction

In 2013, the OECD, acting at the request of the G20, released an action plan to address concerns over the ability
of large multinational corporations to minimize taxation through sophisticated tax planning, and thus reduce tax
revenues in affected nations. The diminution of anation’stax base through such tax planning is known as base
erosion. Broadly, base erosion occurs when multinational s locate profitsin low tax jurisdictions. This legal
practice, known as profit shifting, therefore diminishes the tax base, and thus tax receipts, of nations that might
otherwise claim tax on the profitable activity. The OECD initiated an Action Plan on Base Erosion and Profit
Shifting (BEPS). The Action plan, or more colloquially the BEPS project, sets forth a number of areas of
concern and corresponding approaches to reduce “ double non-taxation,” and “double taxation” of corporate and
individual income. This primer seeks to clarify the status, goals, and implications of the OECD’ s BEPS project.

Genesis of the BEPS Proj ect

In 2012, the finance ministers of G20, expressed concern over base erosion and profit shifting and requested
that the OECD, which had already been examining BEPS-related issues, report on the status of their initiative in
time for the G20 finance ministers' next meeting in February of 2013.[ 1] The resulting report, Addressing Base
Erosion and Profit Shifting, identified 6 major elements of BEPS, and called for an action plan to address these
factors.[ 2] The finance ministers endorsed the finding in the 2013 report, including the development of an action
plan.[3] In July of 2013, the OECD released an action plan with 15 separate “actions,” and atimeline for
deliverables that include draft and final rules as well as reports designed to address base erosion and profit
shifting. The Action Plan was endorsed by both the G20 finance ministers and heads of government in July and
September of 2013, respectively.[4]

Timeline and Status of BEPS Deliver ables
The OECD Action Plan set forth 15 actions designed to limit double non-taxation, or “stateless’ income, while
precluding over-taxation or double-taxation of that income. The OECD set afairly aggressive timetable for

development of these actions given the complexity of the subject matter. Broadly, the OECD set three deadlines
with a staggered release of 19 deliverables addressing the 15 actions (some work on certain actions include two
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phases) in September 2014, September 2015, and December 2015.

Timelinefor Ddliverables;

Dellverable Number Action Number Release Date Dellverable
A report identifying tax challenges raised by the digital econom
1 1 Sep-2014 . fying t2 ne v £ ¥
and the necessary adions to address them
Recommended rules for dealing with hybrid mismatch
2 2 Sep-2014
arrangements
A report reviewing member country regimes in order to counter
3 5 Sep-2014 P S mEm v Tes
harmful tax pracices by increasing transparency
Recommended rules regarding the design of domestic and tax
a 6 Sep-2014 garding £

treaty measures to prevent abuse of tax treaties

5 B Sep-2014  Recommended rules for transfer pricing involving intangibles
Recommended rules for transfer pricing in relation to country-by-
country documentation reguirements
A report on the development of a multilateral, as opposed to a

7 15 Sep-2014  bilateral, mechanism to implement BEPS measures, particularly
with regard to treaty modification
Recommendati ons regarding the design of domesticrules to

& 13 Sep-2014

8 3 Sep-2015
b strengthen Controlled Foreign Companies (CFC) Rules
g 1 Sep-2015 e cnmme.ndat.i nr.'ls regarding thl’:t design of dnmn.;sticr_ules to limit
base erosion via interest deducti ons and other financial payments
10 c Sep-2015 Strategy to Expan.d partidpatinnt.n non-0OECD members to counter
harmful tax practices more ef fectively
1 2 Sep-2015 Tax treaty measur!;s to prevent the artificial avoidance of
permanent establishment status
Changes to the transfer pricing rules in relation to risks and capital
12 5810 Sep-2015 nees tothe i A1 EIng RIEEL
and otherhigh-risk transactions
Recommendati ons regarding data on BEPS to be collected and
13 11 Sep-2015 .
methodol ogies to analyze them
Recommendati ons regarding the design of domesticrules to
14 12 Sep-2015  require taxpayers to disclose their agsressive tax planning
arrangements
Tax treaty measures to make dispute resol ution mechanisms more
15 14 Sep-2015 . R P
effective
16 4 Dec-2015 Fhanges to the Fransfer pricing rulean limit base erosion via
interest deductions and other financial payments
17 5 Dec-2015 Revisi!:lnnfexisting criteria to counter harmful tax practices more
effectively
1B 15 Dec-2015  The developmentof a multilateral instrume nt
19 Dec-2015 Completion of the full 15 item Action Plan

Source: Keishtley, Mark P. and leffrey M. Stupak, "Corporate Tax Base Erosion and Profit Shifting (BEPS): An Examination of
the Data," Congressional Research Service, RepOrt: R44013, April 30 2015

Thefirst set of deliverables was released on schedule in September and was endorsed by the G20.[5] Itisaso
important to note that while the recommended rules (deliverable 2, 4-6) were endorsed by the G20, they remain
interim recommended rules until the Action Plan isfinalized in December.

Policy Implications

Establishing national tax policy is an essential aspect of sovereignty, which necessarily suggests that nations
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must take domestic action, through changes in their own laws and regulations, and modify tax treaties for the
BEPS project rules to take effect. Thisistrue, and indeed the breadth of the policy changes needed to implement
the proposed rulesin full — changesin law in 31 countries and modification to some 3,000 tax treaties —
highlight the significance of the BEPS project and its potential implications on international tax policy.[6]
Indeed, owing to the relative intransigence of U.S. policymakers on tax policy, one might assume that the BEPS
project has little significance to U.S. economic interest. This assumption is misguided. To the extent that the
BEPS rules are adopted by any nation in which a U.S. multinational corporation has operations, it would be
exposed to these new rules. Inaction by the U.S. will likely not spare U.S. corporations exposure to these new
rules.

While the rules remain in interim form, implementation processes for some of the released rules are already
being developed. Indeed, participating countries have already agreed to three measures to advance
implementation of a multilateral instrument for modifying tax treaties, an implementation package for new
country-by-country reporting (action 13), and criteria for assessing when preferential tax regimes for intellectual
property, such as patent boxes, are harmful.| 7] Further work has been completed on the new country-by-country
reporting requirement, with the OECD having released model legislation and treaty language to enact the new
reporting requirement. The new requirement requires multinational companies to disclose certain information
related to their activities globally to tax authorities in which they have operations. Thisis expected to be adopted
by a number of participating countries, which would almost certainly affect U.S. interests.| 3|

Another implication of the BEPS process reflects the impetus for the initiative in the first place: national
concern about base erosion and profit shifting that could lead to unilateral tax changes. The concern about
declining revenues and political reaction to tax avoidance of large companies has animated the BEPS project —
but the same pressures also operate on individual nations, which could lead to tax changes affecting U.S.
interests. Among the most glaring example is the so-called “ Google Tax” in the U.K. that went into effect on
April 1. The unilateral policy applies a 25 percent levy on income that the U.K. tax authority deemsto have
been artificially shifted out of the nation. This policy underscores concern from the U.S. business community
that the BEPS project is ultimately targeted at large U.S. companies, which will be unduly burdened with new
regulatory and compliance costs, as well has potentially higher tax burdens.

[1] http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/131069. pdf
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