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Executive Summary

e The high cost of phone calls from jail or prison can be prohibitive for many incarcerated individuals and
their families, leading to minimal communication, strained relationships, greater likelihood of recidivism,
poor mental health, and behavioral problems among children of the incarcerated.

e Asan estimated 80 percent of phone calls from prison or jail are intrastate calls, the Federal
Communications Commission (FCC) has limited authority to regulate costs and most states have failed to
use their authority to meaningfully reduce costs.

¢ A new rule adopted by the FCC will reduce existing rate caps for interstate prison calls and regulate the
costs of ancillary feesfor all calls, but without each state taking action to reduce the cost of calls,
Congress would need to expand the FCC'’ s authority over intrastate callsin order for the agency to be able
to regul ate the costs of such calls.

Introduction

Maintaining communication and relationships with family while in prison isimportant for the incarcerated
individual’ s success following release as well as for the wellbeing of the children of the incarcerated. The
primary way incarcerated individuals keep in touch with those outside is through phone calls, particularly when
individuals are incarcerated far from home but even more so now that the coronavirus pandemic has led to
visitation restrictions. Oftentimes, however, the calling rates are prohibitively expensive—particularly since the
majority of individuals incarcerated are lower-income—and incarcerated individuals may not be ableto
maintain regular contact as aresult. The loss of connection can lead to poor mental health and, after the prisoner
isreleased, trouble reintegrating into society, which leads to an increased likelihood of recidivism.

A key challenge to reducing the cost of phone callsisthe lack of competition: Most prisons and jails contract
with a single phone service provider that can charge high rates as aresult of its monopoly.[ 1] The Federa
Communication Commission (FCC) has authority to regulate rates for interstate calls, but 80 percent of phone
calls from prisons and jails are intrastate, where the authority resides with the states.| 2] A recent court order
allows the FCC to regulate the costs of ancillary fees associated with phone calls, which it is now doing, but
without congressional action to expand the FCC’ s authority, it does not have the ability to regulate the base cost
of the majority of phone calls.

The Benefits of Maintaining Relationships While Incar cerated
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Numerous studies have shown the myriad benefits that result from an individual maintaining relationships with
loved ones while incarcerated.[ 3] While in prison, regular contact and communication with family members
hel ps people maintain good mental health.[ 4] Because mental health problems are strongly correlated with a
likelihood of being imprisoned, maintaining mental health isimportant for reducing recidivism.|5]

Following release, it isimportant for the formerly incarcerated to have a strong support network, particularly
given that most of those just out of prison struggle to find employment and are often ineligible for government
assistance, as explained here. As such, 82 percent of inmates expected to rely on family and 74 percent on
friendsin order to meet their needs following release.[ 6] Family members can provide housing, financia
support, leads on employment opportunities, mental health support, and discourage drug use, al of which are
important for an individual’ s wellbeing. Among those incarcerated, roughly 40 percent are reported to be
struggling with amental health issue, and more than half are struggling with drug use or dependence.[ 7] A study
in Baltimore found three-fourths of all individuals released from prison reported that strong family support was
an important factor for staying out of prison; individuals who were employed and individuals not using drugs
following release were more likely to have higher Family Support, Partner Support, and Family Relationship
Quality scores, as rated by the study’ s authors.| S|

A lack of communication also negatively impacts the children of incarcerated individuals.[ 9] One study found
that having a parent incarcerated increased the odds of a child having worse health outcomes (both mental and
physical) for 8 out of 16 conditions measured.| 10| Maintaining a bond between parents and children can help
reduce the negative health outcomes and behavioral challenges that often develop in children lacking a strong
parental bond.[11]: [12] And asignificant number of incarcerated parents have no or limited contact with their
children. According to a 2008 report from the Bureau of Justice Statistics, 21 percent of incarcerated parents had
no contact at all with their children while incarcerated. Further, 47 percent never spoke with their children over
the phone, and 58 percent had not had an in-person visit with their children.| 13]

Current Rules

One survey found that 69 percent of respondents reported calling costs were the key obstacle to keeping in
touch with an incarcerated family member, and more than one-third of those surveyed went into debt because of
phone and visitation costs.[ 14| Incarcerated persons have limited options when it comes to how to
communicate. If phone calls viathe prison provider are too expensive, the alternatives are not to switch
providers or use adifferent type of service, asatypica consumer could do, but instead to use entirely different
modes of communication such as letter writing or even wait for in-person visits (which can also be costly and
burdensome).

To address these concerns, in February 2014, the FCC implemented a rate cap of 21 cents per minute on
interstate long distance calls and 25 cents per minute on interstate collect calls.[15] Rates for intrastate calls,
however, can be much higher. Asthe FCC notesin its letter to the National Association of Regulatory Utility
Commissioners, “[t]hirty-three states allow rates that are at least double the current federal cap, and 27 states
allow excessive ‘first-minute’ charges up to 26 timesthat of the first minute of an interstate call.” Call rates are
highest from local jails, where three-fourths of individuals being held have not been convicted of a crime: The
average cost for a 15-minute phone call in 2018 from alocal jail was $5.74.[16] For comparison, a 15-minute
long-distance call using alandline in the United States costs between $0.38 and $1.50 while the average cost of
a 15-minute international call to Mexico is $0.29 (plus possible fees).[ 17] For the majority of people who now
use cell phones with unlimited calling rates, most are able to talk aslong as they’d like at no additional cost.

In addition to per-minute charges, numerous ancillary fees are also charged for each phone call and can increase
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the cost of acall by as much as 40 percent.[ 18] Ancillary fees may be charged for opening an account (required
to make calls and pay the bill), having an account, closing an account, receiving the bill, paying the bill, etc.[ 19]
While the FCC has previously capped many of these fees, reports indicate that some providers have founds
ways around these limits.[20]- [21]

In 2016, the FCC issued an order that would lower the rate caps for interstate calls as well as impose caps on
intrastate calls and limit ancillary fees, but this order was stayed and then later vacated by the courts. In 2017,
the Court of Appealsfor the District of Columbia Circuit found the FCC had overstepped its authority by
limiting intrastate call rates, but upheld its regulations of inmate interstate and international call rates based on
its current authority under the 1934 Communications Act.[ 22| The court also directed the FCC to consider if
such ancillary fees could be separated into interstate and intrastate charges.

The FCC’'sLatest Action

On Thursday, the FCC voted on a draft order and final notice of proposed rulemaking that responds to the prior
directives and parameters of the D.C. Circuit ruling. The FCC’ s order finds that ancillary fees are generally not
separable between intrastate and interstate calls and as such fall within the FCC’ s authority and rate caps.
Because these charges are not limited to only intrastate action and are applied to interstate calls, this proposed
order falls within the FCC’ s authority over interstate communication. In capping these rates, the FCC is not
regulating intrastate call rates but is ensuring that regulation within its authority is properly applied.

In addition to addressing concerns regarding these ancillary fees, the FCC is also proposing rules to lower the
costs for interstate calls and to apply a cap to the fees for international calls aswell. Based on its current
authority, it isunable to set similar fee caps on in-state calls. To address concerns regarding intrastate calling,
local Public Utilities Commissioners could issue their own caps as Chairman Pai has urged them to and some
states have already done.[ 23] Legidative proposals have also sought to expand the FCC’ s authority under the
Communications Act to allow regulation of all inmate calls.[ 24] While in-state prison calling may appear to be
only an intrastate issue (and thus outside of the purview of the federal government under the commerce clause),
there is sufficient question around whether the purely intrastate market has substantial effect on the national
market that such federal regulation could likely pass constitutional muster.[ 25|

Conclusion

The FCC’ s recent action will help reduce the cost of phone calls for individuals incarcerated and their families.
Reducing these costs is expected to help individuals maintain relationships while they are incarcerated, which is
beneficial to their wellbeing and that of their loved ones, particularly their children. Further, strong family
relationships are critical for a successful reentry into society following release. Evidence shows that people who
are able to maintain good rel ationships with loved ones while incarcerated are less likely to be reincarcerated
later. In thisregard, it isin the public’sinterest to reduce the costs of communication for the incarcerated
population.
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