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Thisweek, Public Citizen, a progressive public interest group, released a paper purporting to show some
regulations take years to complete. Thisistrue. Unfortunately, they repackaged that message under the
fallacious assumption that “midnight regulation” is amyth. Regulatory activity does increase notably during the
midnight period, defined as either November 1 to January 31 during a presidential transition or any time after
Election Day, but before the following inauguration. Public Citizen’ s report contains a misleading and flawed
methodology, selection bias, and conflates the issue of regulatory delay with a surge in midnight activity.

Increase in Activity

That outgoing presidents increase activity to cement as much of their domestic and international policy as
possibleis not controversial. Even the White House acknowledges this as a potentia problem. The
Administrative Conference of the United States has acknowledged the problem of midnight regulation, noting,
“There has been a documented increase in the volume of regulatory activity during the last months of
presidential terms.” The consensus in the academic literature has found that throughout the decades (from the
Carter Administration and as far back as 1948), outgoing administrations finalize as many priorities as possible:

“Regulations during the post-election quarter . . . increase roughly 17 percent, on average, over the
volumes prevailing during the same periods of non-presidential election years.”

Here is some recent datain graphical form. Red represents presidential election years, and the two spikes (not
surprisingly) depict years where there was a change in the party composition in the White House.
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http://www.citizen.org/documents/Midnight-Regs-Myth.pdf
http://thehill.com/regulation/overnights/267080-overnight-regulation-wh-to-agencies-no-midnight-regulations
https://www.acus.gov/research-projects/midnight-rules

Economically Significant "Midnight" Regulations
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Even Thomas Jefferson had problems with the midnight actions of his predecessor. Y et, faced with this
overwhelming evidence, academic, think tank, and government consensus, Public Citizen unfortunately
conflates the issue of regulatory delay with increases in midnight regulatory activity. In one chart on page ten of
its report, Public Citizen demonstrates that the problem of “midnight regulation” is not a myth.
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https://www.americanactionforum.org/wp-content/uploads/2016/07/ES-midnight.png
https://www.americanactionforum.org/wp-content/uploads/2016/07/ES-midnight.png
https://en.wikipedia.org/wiki/Midnight_Judges_Act#The_Midnight_Judges
http://www.citizen.org/documents/Midnight-Regs-Myth.pdf

OIRA Completed Final Rule Reviews

Nov1l-Jan21
Year Jan 22 - Oct 31 (Jan. 21 of following year) Total
# B % of Total
1999 31 6 16% 37
2000 35 37 51% 72
2001 39 8 17% 47
2002 38 5 12% 43
2003 37 14 27% 51
2004 34 14 29% 48
2005 36 7 16% 43
2006 24 8 25% 32
2007 30 15 33% 45
2008 44 32 42% 76
2009 43 19 31% 62
2010 59 14 19% 73
2011 48 11 19% 59
2012 38 14 27% 52
2013 39 14 26% 53
2014 45 11 20% 56
2015 50 16 24% 66
Total 670 245 27% 915

Notice, during the two (and only two) midnight periods the group studied (2000 and 2008), there was a 616
percent and 213 percent increase in completed final rulesin the midnight period, compared to the prior year.
Thisisthe whole point of midnight regulation. Statistically, outgoing administrations regulate more when the
other party is about to take the White House. The statistics above, and their implications, were never discussed
in the Public Citizen report. Instead, the group talked about delayed rulemakings (also real), and even on that
front, tripped over itself multiple times.

The Methodology

AMERICANACTIONFORUM.ORG


https://www.americanactionforum.org/wp-content/uploads/2016/07/Public-Citizen-Chart.png
https://www.americanactionforum.org/wp-content/uploads/2016/07/Public-Citizen-Chart.png

Perhaps the most egregious component of the entire report isits methodology. First, there is a debate over what
constitutes the life of arulemaking. It is entirely defensible to use theinitial publication in the Unified Agenda.
Public Citizen failed at even that. Instead of using the first publication, it just arbitrarily decided to take the
Unified Agenda date and subtract three months. Ok. Why not four months? Why not five?

Thisisarbitrary, but perhaps justifiable. What isn’t is making up dates for the Unified Agenda publication.
Public Citizen assumes they are published every year on April 1 and October 1. They are not. The spring agenda
has been published as early as April 4, but as late as July 3. There have been four fall agendas published in
December, not October. Why the group didn’t simply go to the preamble of each agenda and determine the date
isaquestion they don’t address. Here is a screenshot of the publication date from the Fall 2011 agenda, clearly
not reading October 1.

V1. How Can Users Get Copies of the Agenda?

Copies of e Federal Register issue contaiing the printed ediion of the Unified Agenda (agency regulatory Texibity agendas) are avallable from the Superintendent of

Documents, U Govermment Printng Offce, P.O. Box 371934, Pitsburgh, PA 15250-7934. Telephone: (202) 312-1800 or 1-866-512-1800 (tl-ee).

Copies of ncividual agency materials may b avaiable drect rom the agency or may be found on the agency's webste. Please contactthe partcuar agency for further

Information.

Al edtions of The Regulatory Plan and the Unified Agenda o Federal Requiatory and Derequlatory Actions since fall 1993 are avalable n electronic form at

hitp:Ireginfo.gov. along wih flexible search tools

I-accordance with regulations for the Federal Register, the Govemment Printing Office's GPO FDsys websits contains copies of the: Agendas and Regulatory Plans that

have been printed in the Federal Register. These documents are avallabe at bty www fdsys.gov.

Dated: e RERAL

These omissions severely skew the rulemaking timelines. For example, assuming all new regulations
commenced three months prior to the spring 2013 agenda assumes a January 2013 start. However, that agenda
wasn't released until July. So, even under Public Citizen’s methodology, the start date for 2013 regulation
should have been April, the difference of an entire quarter. Public Citizen never discussed this major
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https://www.americanactionforum.org/insight/publication-dates-of-the-unified-agenda-of-federal-regulation/
https://www.reginfo.gov/public/jsp/eAgenda/StaticContent/201604/Preamble_8888.html
https://www.americanactionforum.org/wp-content/uploads/2016/07/UA-Date-1.png
https://www.americanactionforum.org/wp-content/uploads/2016/07/UA-Date-1.png

discrepancy. Arbitrarily adding three months to rulemaking timelinesis one problem; failing to do the research
on actual publication dates skews the entire dataset. Because Unified Agendas are published after April 1 and
October 1, al of the rulemaking lives are arbitrarily extended in the paper.

Selection Bias

One hallmark of “rushed” rulemakings is the publication of afinal rule before theinitial publication in the
Unified Agenda. This happens more frequently than Public Citizen might like to admit, which is perhaps why
they excluded rules with short to “negative’ rulemaking timelines from their dataset. Asthey wrote, “This
occurred because the rules' completion dates were listed as occurring more than three months prior to the
rulemakings' first appearance in the Unified Agenda. Their rulemaking lengths are not included in this analysis.”

Y es, including a zero or a negative number would have depressed the rulemaking lengths, so Public Citizen
disregarded the data that didn’t fit their narrative. For example, the Obama Administration has issued at least 12
economically significant final rules before first giving public notice in the Unified Agenda. Since 2005, there
have been at least 22 of these “negative rulemakings.” To exclude them is to ignore the problem of midnight
regulation. These rules, by definition, are rushed through the process before the public is notified of their
timelines. For every rule that takes ten years to complete, there are three that provided little to no notice at all.

The problem is even more widespread at independent agencies, although not in Public Citizen’ sreport. In its
short time, the Consumer Financial Protection Bureau (CFPB) has already published 18 rules before first
publishing them in the agenda. Here’' s how excluding these rulemakings skews the data: the average life of a
CFPB rulemaking (measured from first publication in the agendato final publication in the Federal Register) is
197 days. The average, excluding these “negative” rulemakings, jumps to 376 days or a 90 percent increasein
the perceived life of arulemaking.

Fast Turnarounds

Public Citizen spent considerable time on an efficiency rulemaking for washers during the 2000 midnight
period. This rulemaking existed before 2000, so it’s life did extend earlier, but the proposed rule was issued on
October 5, 2000. By December, 63 days later, the agency claimed it had received and processed comments,
leading to final publication by January 12, 2001. From proposed rule to final rule, this rulemaking took 97 days.
As Public Citizen acknowledged, “ The Clean Power Plan comment period was just over five months.”

Again, the point isn’t that rulemakings take time to complete, sometimes unnecessarily, but that there are
incentivesto finalize as many rules as legally possible during this midnight period. This efficiency rule for
clothes washers took 97 daysto go from proposed to final. By comparison, the average efficiency rulein 2016
was under review for an average of 157 days. The challenge shouldn’t be to demonstrate that some rulemaking
timelines are long, but to find other significant rules that take less than 100 days to complete during the non-
midnight period. Other than transfer rules, thelist is short.

In sum, Public Citizen’ s report doesn’t attempt to rebut the uptick in rulemaking activity during the midnight
period. Scholars, government officials, and those involved in the regul atory process al acknowledge the
phenomenon of midnight regulation. Instead, the group focused on the length of rulemakings and did so by
excluding data, creating arbitrary timelines, and inaccurately reporting Unified Agenda data.
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http://object.cato.org/sites/cato.org/files/serials/files/regulation/2015/12/regulation-v38n4-8_2.pdf#page=6
https://www.reginfo.gov/public/do/eoDetails?rrid=108192
https://www.reginfo.gov/public/do/eoDetails?rrid=107239

