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OVERVIEW

The Department of Labor’s (DOL) final overtime pay rule has been advertised as a substantial pay raise for
millions of U.S. workers. However, a closer ook at the rule reveals the worker benefits are quite limited and the
regulatory costs on businesses are substantial. In particular:

e Only 825,000 of the 4.2 million newly covered workers would regularly benefit from the rule;

e For al 4.2 million newly covered workers, the net average weekly pay increase would be only $5.48,
while for those who regularly work overtime, the increase would be a dismal $19.97; and

¢ Businesses would face nearly $3 billion in compliance costs and over 2.5 million paperwork burden hours.

INTRODUCTION

Thisweek DOL released the final overtime pay rule.[ 1] The DOL’sfinal rule will raise the minimum weekly
pay threshold legally required to exempt salaried workers from overtime pay from $455 per week to $913 per
week. The rule has been met with much praise among labor advocates, who believe it to be a*“major victory for
working people.” A closer look at the regulation, however, reveals that the DOL itself believes that the new
overtime pay protections will only have alimited impact on workers. For instance, while 4.2 million workers
will now be eligible for overtime pay, fewer than a million of those employees regularly work more than 40
hours per week and would actually benefit from the rule. Meanwhile, it will also impose billions of dollarsin
regulatory compliance costs over the next decade.

HOW DOL IS ADJUSTING OVERTIME PAY REQUIREMENTS

Under DOL regulations, there are three primary requirements to exempt aworker from overtime pay: the
worker must be salaried (the salary basis test), the salary must meet aminimum level (the salary level test), and
the worker’ s duties must align with the definition of an executive, administrator, or professional (EAP)
employee (the duties test). In the regulation released this week, the DOL is expanding eligibility for overtime
pay by adjusting the salary level test. In particular, it israising the salary level requirement for both standard
exemptions and highly compensated employees (HCE). DOL, meanwhile, did not make any changes to the
dutiestest.

Theincrease in the salary level required for standard exemptionsis the primary way DOL is expanding overtime
pay coverage. Under the new rule, DOL will raise the weekly pay threshold required to exempt salaried workers
from overtime pay from $455 per week or $23,660 per year (set in 2004) to the 40th percentile of earnings for

full-time salaried workers in the lowest-wage Census Region, which is currently the South. Thisresultsin a new
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salary threshold of at least $913 per week or $47,476 per year. DOL will also begin automatically updating the
salary threshold requirement every three years so that it remains fixed at the 40th percentile of weekly earnings
in the lowest wage census region. The first update will occur at the beginning of 2020.

DOL isaso adjusting the salary level required for the HCE exemption. The HCE exemption was introduced in
2004 and it imposes minimal duties requirements for employees who earn at least $100,000 per year. In the new
regulation, the DOL will raise the HCE salary requirement to the 90th percentile of earnings of full-time
salaried workers nationally, which is $134,004 per year. DOL will also update the HCE salary threshold every
three years so it remains fixed at the 90th percentile.

WORKERS IMPACTED BY THE RULE CHANGE

Of all of the changes imposed by the new regulation, the standard salary requirement (the increase from $455 to
$913 per week) will have the largest impact on the workforce (the salary threshold increase for the HCE
exemption only makes 64,900 workers eligible for overtime pay). Table 1 contains the DOL’s estimates for the
number of workers who would be exempt from overtime pay under the current overtime rule, the number who
will no longer be exempt because of the standard salary increase in the new overtime rule, and the total number
who will actually benefit from the standard salary level increase.

Table 1: EAP Workersby Salary Level, 2017

Worker Category Workers
Total EAP 22,500,000
EAP who earn between $455 and $913 per week 4,163,000
EAP who earn between $455 and $913 per week and work overtime 825,000

DOL estimates that in 2017 there will be about 22.5 million workers who would qualify for an EAP exemption
status under the current rule. That is, next year DOL expects there to be 22.5 million workers who earn over
$455 per week and meet the duties requirements to be exempt as an EAP worker. About 4.2 million of those
workers will earn between $455 and $913 per week and under the new rule will no longer be exempt from
overtime pay. Most of those workers, however, will not benefit from the overtime pay rule. In particular, DOL
estimates that only 825,000 workers who will no longer be exempt from overtime pay actually regularly work
more than 40 hours per week.

Unfortunately, the impact of expanding overtime pay coverage is not as ssimple as giving 4.2 million workers' a
50 percent raise for their overtime hours. In particular, the DOL recognizes that the cost of expanding overtime
pay will result in lower base wages and fewer weekly hours for roughly 1.5 million workers who either
occasionally work overtime or regularly work overtime.
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To evaluate the proposed overtime rule’ simpact on wages and hours, the DOL breaks the 4.2 million newly
covered workers into four main types, which are shown in Table 2.

Table2: TheDOL'sWorker Types

Category Number Per cent
Total 4,163,000 100.0%
Typel 2,523,000 60.6%
Type2 815,000 19.6%
Type3 730,000 17.5%
Type4 95,000 2.3%

Type 1 workers never work overtime and will thus not be impacted by this rule change. DOL estimates that
there are 2.5 million Type 1 workers, representing 60.6 percent of all newly covered workers. Type 2 workers
are those who only occasionally work overtime and would be somewhat impacted by the rule. DOL estimates
that 815,000 workers fall under this category. Type 3 worker workers are the 730,000 workers who regularly
work overtime and will see the largest declines in wages and weekly hours. Finally, Type 4 workers also
regularly work overtime, but earn a salary high enough that DOL expects their employersto increase their pay
so they remain exempt. As aresult, their wages will increase and their hours will not change. Only 95,000
workers fall under this category.

Table 3illustrates how DOL expects the new overtime pay rule to impact these workers' wages and hours.

Table 3: Overtime Rule'sImpact on Wages and Hours

Category Wages Hours
Total -0.8% -0.2%
Typel 0.0% 0.0%
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Type2 -0.4% -0.1%

Type3 -5.3% -0.8%

Typed 1.3% 0.0%

DOL estimates that on average, wages and hours for al 4.2 million workers will decline by 0.8 percent and 0.2
percent, respectively. However, since the wage and hour effects will be concentrated on those who regularly
work overtime, these figures hide the negative pay consequences for some workers. In particular, DOL
estimates that regular wages and hours for Type 3 workers (those who regularly work overtime) will fall by 5.3
percent. In addition, their hours will fall by 0.8 percent. Meanwhile wages for Type 4 workers (those who's
weekly pay will rise so they remain exempt) will increase 1.3 percent and their hours will not change.

After taking into account the changes in hours and wages, DOL finds that the actual net benefit from earning
overtime pay would be very small. The average per worker net weekly income changeis shownin Table 4.

Table4: Overtime Rule’'s Net Impact on Weekly Pay

Category Change in Weekly Pay Per cent
Total $5.48 0.7%
Typel $0.00 0.0%
Type 2 $8.63 1.1%
Type 3 $19.97 2.8%
Type4 $12.70 1.4%

According to DOL, across al 4.2 million newly covered workers, the average weekly pay increase only comes
out to be $5.48. While average weekly earnings will not change for Type 1 workers, they will only increase by
$8.63 for Type 2 workers, $19.97 for Type 3 workers, and $12.70 for Type 4 workers. DOL estimates that on
net, the standard salary level increase will raise pay by $1.2 billion per year. That’s only 0.3 percent of the
$344.3 hillion that total wage earnings in the United States grew between 2013 and 2014.[2]

BUSINESSES FACE MAJOR COSTS

Whilethisrule s actual benefits for workers will be minimal, businesses would face significant compliance
costs and paperwork burdens.
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Breakdown of Compliance Costs

Proposed Rule:

e Total Costs (over 10 years): $2 billion
e Annualized Costs. $265.8 million
e Paperwork Burden: 231,250 hours

Fina Rule:

e Total Costs (over 10 years): $2.9 billion
e Annualized Costs: $304.3 million
e Paperwork Burden: 2,507,338 hours

Regulatory Analysis

DOL estimates that total costs and paperwork will substantially increase from the rule’ s proposed version. At
nearly $3 billion in total costs, this rule is now the 4" most expensive DOL rule since 2006 (or third place if
you disregard the nullified-yet-reissued 2010 Fiduciary rule). Adding it to DOL’s 2016 tally meansthat rules
from the agency this year make up more than 80 percent of the its total costs since 2006. The graph below
illustrates the pace of labor’s regulatory burdens relative to other issue areas so far in 2016:
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Although the overall pricetag is significant, the paperwork increase is even more dramatic. The final paperwork
burden estimate is more than ten times that of its proposed version. Why is this? According to DOL: “This Final
Rule does not impose new information collection requirements; rather, burdens under existing requirements are
expected to increase as more employees receive minimum wage and overtime protections due to the proposed
increase in the salary level requirement.” The agency re-iterates this further, stating: “ The actual recordkeeping
requirements are not changing in the Final Rule. However, the pool of workers for whom an employer will be
required to make and maintain records has increased under the Final Rule, and as a result the burden hours have
increased.” Y et, a deeper look into their figures demonstrates how much this information collection will actually
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affect these additional respondents.

According to DOL, the two information collection requirements (ICR) under the rule (ICR # 1235-0018 and
1235-0021) will undergo the following increases:

e 2,508,683 Respondents
e 2,554,673 Responses
e 2,507,338 Hours

This means that each new response will involve just under one hour (58.9 minutes). However, look at the
respondents already subject to these requirements according to DOL.:

¢ 3,040,664 Respondents
o 43,540,549 Responses
e 994,703 Hours

That yields roughly a mere 1.4 minute per response rate. Thus, for these newly covered entities, the regulatory
familiarization and readjustment learning curve means taking an hour to do what currently takes roughly 80
seconds per response. Even the current rate seems somewhat incredulous considering it involves 23 information
collections:
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Mumber of Information Collection {IC) in this ICR: 23

Form
IC Title No. Form Name

Waiver of Child Labor Provisions for Agricultural Employment of 10 and 11 Year
Old Minors in Hand Harvesting of Short Season Crops

Work Experience and Career Exploration Program (WECEF) Application
WECEFR Written Training Agreement

Recording Schools With WECEF Students

Application for Authorized Basic REate

General FLSA Becords (Public Sector)

Fecords on Certain Agricultural Employees (Employees)

Becords on Full-Time Students Paid Sub-Minimum Waages

Records on Messengers and Student Learners Paid Sub-Minimum Wages

Fecords on Warkers with Disabilities and Patient Workers Paid Sub-Minimum
Wanes
Fecords on State/l ocal Government Employees Receiving Compensatory Time

Written Agrrements to Claim the Mon-Agricultural Student Learner Exemption fo
Youth Emplovyment Besrdictions

Written Agreements to Claim the Agricultural Student Learner Exemption to Youth |WH-
Employment Resrictions 5

Becords When Paying Overtime on an "Applicable " or "Authorized Basic” Rate
Petitions for Review and Reconsideration

Records for Overtime Paymenis Based on Trip Rate Plans

Eecords on Tipped Employees

Fecords on Certain Agricultural Employees (Employers)

General FL.SA Records (Private Sector)

Cerificate of Training

WH- |Application for Federal
14 Cerificate of Age

Application for Federal Cedificate of Age

Feqguirements of a Bona Fide Thrift or Savings Plan and a Bona Fide Profit-
Sharing Plan or Trust

Fecords When Claiming Partial Overtime Exemption for Eemedial Education
Minimum Age Standards - Parental Consent

CONCLUSION

The DOL’s new overtime ruleis being celebrated as away to increase incomes for hardworking low- and
middle-income families. A careful reading of the ruleitself, however, revealsit will do very little for workers.
The DOL projects that only about 825,000 workers will actually regularly benefit with an increase in weekly
pay and that those workers would only receive at most an extra $20 per week. Thisis not something most
rational people would call a“major victory for working people.” Meanwhile, the rule will impose billionsin
compliance costs and burden the economy with millions of fewer hours of work.

[1] 29 CFR Part 541, RIN 1235-AA11, “Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales and Computer Employees, Wage and Hour Division, Department of
Labor, May 2016, Fina Rule, hitps://s3.amazonaws.com/public-inspection.federal register.gov/2016-11754. pdf

[ 2] Quarterly Census of Employment and Wages, Bureau of Labor Statistics, http://www.bls.gov/data/
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