Week in Regulation

AAF Supreme Court Rulings Highlight
s the Week

DAN GOLDBECK, DAN BOSCH | JUNE 22, 2020

Last week there were nine rulemakings with some quantified economic estimate; all but one had less than $6
million in economic impact. Meanwhile, the major news of the week came from a pair of significant Supreme
Court decisions. One — as detailed in this week’ s regulatory picture below — demonstrated the importance of
administrative procedure. The other set a historic precedent regarding nondiscrimination law that may, abeit
somewhat tangentially, have implications for the week’ s most notable rulemaking. Across all rulemakings,
agencies published $3.4 billion in total net cost savings but added 1.3 million hours of annual paperwork.

REGULATORY TOPLINES

Proposed Rules. 24

Final Rules: 55

2020 Tota Pages. 37,279

2020 Final Rule Costs: -$195.8 hillion
2020 Proposed Rule Costs: $7 billion

TRACKING THE REGULATORY BUDGET

The only rulemaking that moved the needle on the fiscal year (FY) 2020 regulatory budget was afinal rule from
the Department of Health & Human Services (HHS) regarding “Nondiscrimination in Health and Health
Education Programs or Activities, Delegation of Authority.” For the purposes of the regulatory budget, HHS
estimates the rule could bring $240 million in annualized savings, or roughly $3.4 billion in present value. The
agency notes that “the largest proportion of these estimated savings would result from repealing the 2016 Rule’s
provisions related to mandatory notices.”

Aswe noted, however, in our review of the rule's proposed version: “Among the core substantive issues at hand
is how the agency interprets discrimination ‘on the basis of sex.’” It so happens that last week aso saw the
Supreme Court decide that the protections afforded to an individual by Title V11 of the Civil Rights Act of 1964
on the basis of sex extend to one’ s sexual orientation and gender identity. While this ruling does not directly
impact the implementation of this current rule (entirely different statutes involved), it will almost certainly be a
major component of any subsequent litigation on the matter.
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https://bit.ly/3hTKAuu
https://www.americanactionforum.org/week-in-regulation/significant-health-care-proposal-caps-off-otherwise-quiet-week/
https://www.nytimes.com/2020/06/15/us/gay-transgender-workers-supreme-court.html

The Trump Administration expected to reach $51.6 billion in cumulative net savingsin FY 2020. To date in the
fiscal year, agencies have officialy published 95 deregulatory actions and 31 regulatory actions, totaling $198
billion in quantified total net cost savings.

THIS WEEK'S REGULATORY PICTURE

Thisweek, the U.S. Supreme Court finds the Trump Administration’ s attempt to end an Obama-eraimmigration
policy runs afoul of the Administrative Procedure Act (APA).
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https://www.reginfo.gov/public/pdf/eo13771/EO_13771_Regulatory_Budget_for_Fiscal_Year_2020.pdf
https://www.americanactionforum.org/wp-content/uploads/2020/06/DACAdecisionregpic6-19-20.jpg

lip Opinion) OCTOBER TERM, 2019 ]

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

UPREME COURT OF THE UNITED STATES

Syllabus

DEPARTMENT OF HOMELAND SECURITY ET AL. v.
REGENTS OF THE UNIVERSITY OF
CALIFORNIA ET AL.

'ERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 18-587. Argued November 12, 2019—Decided June 18, 2020*

On June 18, the Supreme Court ruled that the 2017 decision by the Department of Homeland Security (DHS) to
terminate the Deferred Action for Childhood Arrivals (DACA) policy ran afoul of the APA. Specifically, the
Court determined, by a5-4 vote, that DHS' s decision to terminate was arbitrary and capricious. The decision
does not mean DHS cannot end the policy, but rather it needs to make the decision anew do more work to
justify its action, including considering how terminating the policy would affect those that benefit from it.
Under the APA, agency decisions can be held unlawful by afederal court if an action is“arbitrary, capricious,
an abuse of discretion, or other not in accordance with law.” Though many legal challengesto federal
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https://www.americanactionforum.org/wp-content/uploads/2020/06/DACAdecisionregpic6-19-20.jpg
https://www.supremecourt.gov/opinions/19pdf/18-587_5ifl.pdf

regulations argue that an agency has violated this clause, it isrelatively rare that actions are struck down
because of it.

What made the DACA termination arbitrary and capricious, according the Court, was the manner in which DHS
ended it. The Obama Administration DHS created the policy with a memorandum, so the Trump Administration
DHS figured that a memorandum would suffice, and cited the fact Attorney General Jeff Sessions formally
advised then-acting DHS Secretary Elaine Duke that DACA should be rescinded due to legal flaws.

The Court ruled that though DHS could terminate the policy, it needed to provide more justification than the
memorandum provided. Though DHS offered additional justification to the same decision nine months later, the
APA requires the Court to consider the justification made at the time of the decision. The Court found it
problematic that DHS was quick to overturn the policy without considering the implications of removing its
protections from those that were covered by DACA. The Court believed DHS should have considered options
other than termination, even if at the end of that deliberative processit arrived at the conclusion that the policy
should be terminated.

Due to the unique nature of the action in the scope of agency decisions that fall under the APA, theruling is
fairly narrow. In dissenting, however, Justice Clarence Thomas speculated that the holding could create perverse
incentive for outgoing administrations.

“Under the auspices of today’ s decision, administrations can bind their successors by unlawfully adopting
significant legal changes through Executive Branch agency memoranda. Even if the agency lacked authority to
effectuate the changes, the changes cannot be undone by the same agency in a successor administration unless
the successor provides sufficient policy justifications to the satisfaction of this Court. In other words, the
majority erroneously holds that the agency is not only permitted, but required, to continue administering
unlawful programs that it inherited from a previous administration.”

Justice Thomas raises an interesting question that could have implications for future administrative actions,
though only time will tell the true impact of the DACA decision on agencies.

TOTAL BURDENS

Since January 1, the federal government has published $188.8 billion in total net cost savings (with $195.8
billion from finalized rules) and 32.3 million hours of net annual paperwork burden increases (with 14.8 million
hours due to final rules). Click here for the latest Reg Rodeo findings.
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https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/news/2017/09/05/memorandum-rescission-daca
http://regrodeo.com/?year[0]=2019
https://www.americanactionforum.org/wp-content/uploads/2020/06/regrodeo6-19-20.jpg
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Total Finalized Cost
$-195.8b

Total Number of
Regulations
Finalized

162

Paperwork Hours

14,777,168
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